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Decision re: 2a Lt. Albert C. Homcy; by Robert F. Kelier, Deputy
Comptroller General.

Issue Ar-at Persnrnnl Management and Comppnsation: Compensation
(3051.

Contact: Office of the General Counsel: Military Personnel,
Budget Function: General Govornment: :entral Personnel

Management (805).
OrganizatLon Concerned: Department of the Army.
Authority: 38 U.S.C. 2501. 31 U.S.C. 71a. 34 Coup. Gen. ?5. 52

Comp. Gen. 909. Homcy v. Resor, 455 E.2d 1345 (D.C. Cir.
1971). Homcy v. United states, Ct. Cl- In. 187-74 (1976;.

A former United States Army lieutenant appealed a
settlement which d'sallowed his claim for pay and allowances
forfeited pursuant to a general court-martial erder which also
included a dishonorable discharge, even though the lischarge was
later corrected to an honorable discharge. Where the correction
of a military record to show an honorable discharge didj not
otherwise affect the court-martial sentence under which the
dishonorable discharge was issued, the correction created no
entitlement to payment for accrued leave and pay and allowances
forfeited pursuant to the court-martial order, and the statute
of limitations bars payment of a c'aim filed more than 10 years
after it accrued. The claim for muutering out pay may not be
allowed since the records show that the member was paid the
maximum amount of such pay. (Author/SCl
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1. Where the correction of a military
racord co show an honorable diacbarg.
did not atherwia. affaet the court-
martial sentence under vhicn diA-
hororable discharge van issued, the
corractioa created no asaitlumeut to

f papyuast for accruae leave and pay and
allovances forfeited purautat to
court-martial order, and the statute
of limitation. (31 U.S.. 71a (1970))
bart payment of the claim lilad more
than 1ir yearn after it accrued.

J 2. While a coreactiun in a member's
diahuargs to honorablo entitled
him to ruiLeriag OUL puy, a claim
for such pay may not be allowed
w waere rocorda ahou that the 2'umber
wvan p!id the woquiuum amount o£

! al~~~~~~stil pay.

Mr. Albert C. Itoicy. e. former Uniced States Army
lieutenant, appeals fror an Octoher 24, 1Y72 settle-
meat by the Claims Division (formerly the Transportation
and Claims Division) of this Off Ice. The Claims Dtvit-
*ioa dicallowed Mr. Honey'a claim for pay and allow-
seca forfsited pursuaint to general court-martial
order which also incluided a dishonorable discharge,
notviLhstaadiag correction of tle dishonorable dim-
charge to an 'onorable diachrgae.

The record indicate, that Mr. ilorcy was tried by a
genaral court-uarttal on Octobor 19, 1°44 ile wan founc
guilty of misbehavior befoore tho enemy and sontsnccd to
be dismissed from toe service, to forfeit all pay and
allowances due or to become due, and to Li confined
at hard labor fol 50 years. Tne convmning authority
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reduceou tho confn7esnat to ii) years, and Mr. iomcy was
dishonorably discharged on Ijocamber 5, 1944. On JSauSr7 7,
1)6' aftc!r narviug 14 moauns' confinement, Hr. honey vas
reenliuttd in rhu Army as a private, The Army vacated tn&d
remanider of LbIa sentence, and hu roct~eid an honorable
diactarrge ftom this enlistmoat or. August 24, 1946.

Afcar aevtral unsuccessful attempts at caving ilo
disiaoqornbla dIschareC overturned by the Me4td for 'Jor-
rectiod'j Hilitary Records, Hr. damey sought a declar-
atory judbaeat Sn the Federal District Court for the
district of Colsvabia tsat Lhe court-martial lacked juris-
dii-cioc and that, au a result, his military recordr
*kho'uld be correctad to show an honorable diueoarjc in 1944.

The district court granted Hr. honey's croos motion
for summary jt.gmntinc an the ground chat; the court-uatrtial
was subject to improper command influeee, and held that
?!r. Comcy Has ootitlc4 to have his record eorrect-d to
show tuat his discharae from the United States Array as
December 5, 1944, Was inorable. The Court of AppeelA
for the District of Columbia Circuit affirmed. ILoaV v.
Reosr, 455 F. 2d 1345 (D.C. Cit. 1971). As a reaalt the
Soard for Correction of Military Records corrected
Mr. hoacy's recorda to the extent of shoving that hr. Iornty
waR houorably diucharged on Deaember 5, 1944.

Mr. loocy then submittad a claim Lo this Office for
tho backpay cud allovances forfeited pursuant to the court-
martial order. Our Claims Division denied tha claim on
October 24, 1972, on the around that there was nO authority
for pAyMot, ao Mr. Homcy had received all he hed requestud
frow the diatrict court, He :aud not *ought a rev_!sal
oE ciso court-martial convictioa, mud the district -trt
order Lerevy directed roecval of tha dishonorable d-ucbarge.
Mr. ULaucy attenptod to rappen the district court -eee to
obtain a judsoont for backpay. The diatricc court denied
his notion on October 12, 19'3.

In tae :-aited Statea Court af Claims, Mr. boacy
brouunt an nction claimind backpay, Arllowancas and other
benefits since 144. iie entered a motioi for summary
jaddmant coatcndiaL that despite any coelay in bringing
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thu action, ha 1au eatitlid to monetary relief. The court
denied the matior on Juno 16, /1976, and hsld that hr. homcy'
claim VaS barrsa by tbe statuLa of Limitatious, 28 U.S.L.
2501 (1970), applicable to actions brought la tuat courCL
doaa v. United Sbrtea, Ct. Cl. Io. 167-74, Juuav 1a, 1976.

Mr. kic- y'u claim consiste of forfeieau pay and
allovanoes whica k. says 4o did not receive for tue period
of luly li44 through the data of his discharge, December 5.
1944; payuent for approxiuately 60 days of leave he Lndi-
cates ls bad acczued at tau data of hi. discnarQu; and
1300 mustering out pay.

Au the Claims Division advised hil previously, and
as the Court of Claims also recognised, the correction
of his diecharge to honorable, pursuant to the district
court decision, did not etitzle o1- to any paymeat tox
the pky and allowances forfetted pursuant to the court-
martial sentence *Sice that part of the senteauct va
loft unaftscccd. Therefore, the pay and allowancez fr
toe period of July 1944 through December 5, 1944, and cLe
accrued leave payment, wbici is also a compeanstion for
active seriico, rewata forfeited. See 34 Comp. Goen. 95
(1954)and 52 Coup. Gin. 909 (I973). In addition, since
tir. Homey' outitlmmeat to those amounts was uuaffectcd
by the subsequent correetiou of his discnergn, his claim
for those amounts is u)4ject to the time liiotatioa of
31 U.S.C. 71a (1970), vhlch berred frou consldbration
claiace received in the General Accountiag Office word
tban 10 yearn from the data they first accrued.
Mc. Lowey'a claitu for forfrited pay nd alilowances and
accrued leave wis first received in tilia Office oa Sap-
cambor 19. 1972, nore thne 25 years a*tar accrual. Thern-
fore, conaideration by rhiu Officoi of htis clalu for those
emounts is barred by lav as they vure slailarly barred
from consideracion by the Court of Claims.

Uur Claims Division. oau ey 3.7, 1977. authorized say-
neat to Hr. Loncy of an additiuoal $100 in nusterius out
pey. Since the claim for auaStering out pay becaau due
as P result of the chauge the claimnat's discnarge, that.
payment was not barred by 31 U.S.C. 71a. however, that is
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tiu only nayrAat unich bVc'iue due ae a reflult DI tno
cLaiJ;c in :ir. a.unacjp' diucharbe.

Ia vies o0 t14 above, the action ci oar U1015m
dtvition disallowing ties roueiauer Di Yr. iowiey'i claim
i~t. subtnizied.

r,.F.rjLER 

Cowptrullar Cunetal
Dot the UInited StcALea
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